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Director of Central Intelligence 2% December 1947
aAdvisory Councll
General Counssl

Amendment of Copmmications Act.

THRU

ae

The Specisl Legal Consultant to the Secret of Delense
wrote the Director of Central Intelligence on 24 Nov r 1G47 re-
quasting his comments on the draft of & Bill "to amend Section 605
of the Commmnlcations Act of 1934 in order to increase the securisy
of the United States and for other purposes.” In eddiiion, he en-
closed the comments of the Attornsey Genersl snd the Federa.i Com-
mmications Coemission on this gropoaed legislation., The comments
requested fram the Director fal into two categories: first, the
necessity and desirsbility of this legisletion together with the
host taectical approsch to secure iis passage; and, second, the
legal aspects, in the light of the remarks of the Attorney Genersl
znd the Commmications Commuission.

I

Section 605 of the Commmications Act of 1934 prohibits -
vnsuthorized interception, divulgenoce or use of wire or rsdio com-
mmications of a private nature and prohibits the use of information
s0 obtained; in tion, it forblds the unauthoriged divulgence of
the existence of the conients of such private-commmicatlons. In
prief, therefore, this sectlon prohibits wire-tspping, or the use ef
information gained thereby, and renders 1t impossible for orgeniza-
tions, such as telephons and t.elegmph companies, to di e to un-
authorized persons the contents of any messages {rensmitted through
thelr facilitles,

“he operation of an effective coommications intelligence
system can be effected in two weys: By the monltor of rsdlo
transmissions, and by obtalning the text of trsnsmissions either at
the office of origin or at the offlce of reeeipt. If 1t ias accepted
that Section 605 of the Commmications Act prohiblts obtaining any
traffic from the Commmnications Compenies, smendmenta are vitslly
mcauiam in the public interest and in the interest of our natlonal
a2CUY tyo

The cnly way in which it 1s possible to secure the trans-
misslons of foreign govsrmmants for purposes of commnlcoations in-
telligence, if such messages are trensmitted wire or cable, is
by having the cable compenies make a COpy of MeE8AZS avaiiable
to authorizod officisls. If an amendment permitting this is adopted,
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it will cleriiy the government's right to obtain this vitally neces-
sary cable traffic and thus will el te the necessity for mmch of
the monitoring of foreign transmissions which are sent radioc, thus
resulting in & sav per anmum of millions of dollars. It should,
therefore, be siror srgued i support of the smendment that its
reoult would be & vasi saving to the government in & vital field of
our netional security _

LI

In order for there to bs any chancs Por successiul sdosilon
by the Congress of an amendment to 3ection €05, we helleve Lo nuoog-
sary to meke forceful pressntation of the lact tha® 1t in 1o vigy will
«nborlere with American e¢ivil liberties. The women: this moasuee is
introduced, it will be eted, regardliess o.' its texs, by colticism
“chat it violates oilvil liberties, Unless it omn be proved vary
yuickly chat such is not the case there la little possliblllity o' 'ta
pessbge. A3 pointed out in the opinion of the Pederal Commmnic: Lions
wousilesion in their letter o 13 dDetober 1947

Un nuwmerous ocoasions since ensctment of 2eetlon &05

-« « % leglslation hes been proposed under which limited
wire-tapping and interception of rsdio commmication by
law enforcement offlcers would have been authorized s e e
None of these proposals were onacted, . . . It 1s thus
clear that there may be greve question whethor condltions
have sc changed sz to require edopticn of & policy for
the casoes covered the proposed smendments directly
conlrery to that ch hss prevalled until now, and %mizq;
80 obviously serious an impact upcn bagile civii liberties
uow protected by law, "

“his opinton from the Commission, howover, 1s besud
lucpely upon the thought thet what ie proposed 1s & special exsuplion
Urom the provisions ageinst wire-tapping. Because it i1s highly im-
piobable that any relaxation of the wire-tapping provisions could be
ggg?iﬁ% fmy proposed legislation should completsly stecx nwey ooa
, Ject.

The Interest of the Centrel Intellizence ancy in this
legislation {8 restricted merely to the ssour of ormetion
criginating outside the United States, or belngz sent by foreigners
to other foreign countriles or to this country, for the jurisdiobloo
Oi this Agency 1s solely in the field of fom& intelligence,
Fernaps tne F.B.I., has & different attitude wiahea to extend tho
exception to permit internel interceptlon, but ws foel Lhar Ghe
Cemtral Intelligence Agenoy should restrict ita commst:Le Lo cur flold
ol interest alone,

This becomes an lmportant distinetion in view of tie fuco
tist in its letter, the Federal Commmications Commission depends
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largely uypon the United States reme Court opinion in the cage of
Wardono v, U. s., 302 U, 8, (19%"3‘

The Nardone case atands for the proposition that Section
605 forbids boTh udbuthorized interception of a message by wire-
tapping, or the unauthorized divulgense of the mes or its
substance to any person. It was urged that the p bition sgainst
wire-tapping exoluded Federal sgents

"since it is improbasble ss intended to r
and impede the activitiss the governmsnt in the
datection and punisihment of ¢rime,”

However, the Cowrt felt that the C s8 might have oomaidered it
lsss important that some offenders should go unpunished

“than thet offleera should regort to methods deemesd
jnoconsistent with ethicsal standards snd destruetive
of personal liberty."

it was the court's sonclusion that the practice of wire-tepping to
obiain evidence involved z grave anxl moral wrong.

In the 1%@ the Naxdone case quoted asbove, and the
subsequent cases wal e felloWsd this decision, stress has been

ed on the ban agsinst wire-tspping, even by law enforcement

cials, bacause 1t i3 considered a rather sinister viclation of
the long establiahed elvil liberties of Americen citisens. We feel
it ia because this concept is so desp-rooted, that it would be unwise,
st this time, to advocate legislation which would permit wire-iepping,
no matier how limited or safeguamied. Certeainly, in view of the
actacks upon the Central Intelligence wii the past year as
ao inclipiemt Cestepo, it would be politieally unwise for this agency
to advooats a mlm{:ifm of 3ection U5 insolar as wire-tspping is
concerned.

It 18 felt that with the elimination of the wire.tsppinz
provision, this Agency can hesartily endorse methods which would
meka aveileble to American intelligence services, radio, wire, and
cable trensmissions of foreign governments and persons. We feel
that such aotion would be outs the interdictions of the Nardons
case end related opinions for two reasoms. First, no vicolationd of
the civil liberties of American oltisens would taﬁ:ﬂ place. Second,
we are not atteapting Lo solve orimes which ug’arfeot one persot or
& few people, bul are in operations successiul com-
pletion o which t well involve the entire national security or
this comtry and of its citigens, and make the dirfference be-
twaon peace and war,

111

There is some reason to belleve that the government is not
barred by statute from monltoring foreign redic trensmissions, both
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of a public snd private natmre! and, in fmti mey require that the

osble ecmpanies turn over the of ce mesaages to a deslig-
nated without any further specific statutery authority. &
is upcen the osnon of scomstrustiom that & sovere is presunp
tively pot intendsd to be bound by its own statutes ess nsmed -
therein. Thnpomtthuttb%mralmofalumudomtin-
clude the rmsent or affect its rights unless the oonstruction be
clear and mtahlemthomtortholwtmltmalqur%od
in the Hardons cese,. mcmzrtpointedautthattm:cmmpied
in two TFPEE Of cases: |

“rhe first is where an sct, if not so limited, would
deprive the scvereign of a recognized or established
prerogative title or interest . . . The mile of ex-
olusion of the soversign ia less stringently spplied
where the operation of the law is Eg: the agents or
serv;?ta of the goverrmemt rather & on the soverelm:
itselfl.

the second class - that where public offlicors
are impliedly excluded fram language embracing ell
persons -- is where & reading which would inolude such
offigers would work obvious absurdity . . o

The Court Pelt that the fassts In the Nardonc oase déid oot
place it within these two classes, due to an oVBICTFIAINg wiineiple

‘tpat the sovereign ls embraced by goneral words of &
statute intended to prevent injury and WONg .

Thus, it 1s spparent that the mjorit{ of the Court in this case wWeIe’
so sbsorbed with the problem of viclation of oivil liberties by wiic-
teming that they over-rode 211 other considerstions and principles.
In a dissenting opinion in the XKardone case two Justices polintod

out that the word "person’ used 1n sectiaon 505 should not include &
Federal officer actually engeged in corime detection and the enforce-
ment of the criminsel statutes. The dissent stuted, that

“the word '‘person' used in this statute does not in.
clude en officer of the federal govermment, actually
engeged 1n the deteotion of crims and the enrorccmant
of the eriminsl statutes of the Unlted States . . .
ﬁcmasmmmadmnemm:orm
government in its effort to protect the people
at lswlessness of the most serious eharscter, 1t

would have seid so in & more definite way than by ihe
use of the embiguous word 'person' . . . For that word
has sometimes been const to include the govern-
ment and ites officisls, and sometimes not . . .

"There is & manifest difference betwesn the oase ol ¢
private irdividual who intercapts s message {rom motlves
of curiosity or to further personsl ends, and that of a
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responsible off'icial engsged in the governmental du
of uncovering crime and bringing criminals to Juatig.
It is feir to conelude that the word 'person' as here

uledl ttami' intended to include the former but not the
atter.

égon more recent case, United
312 U. 8. (13151), the qm-t.i il agalr A a8 vO Whetho
the word "person” inoludes the sovereign when used in a statute. In
that case, the roment attempted to %t under Section 7 of
the Sherman Anti-trust Law. Section 7 prov: that “eny persan
might sue for treble dsmages under certain conditicns. question
arose as to whether the government was “"any person” within the
meaning of the statute. The Court pointed out that in common ussge
the term "person” doeg not include the sovereign and that statutes
esploying the raon” are ordinarily construed to exclude the
sovereign, Ci the Nardone case, the Court indicated that while
there was no hard and {&8T Tile, certain aids to eomstruction should
be used to determine whother it was intended to inolude the sovereign
in a given case. These alds are the purpose, the subject matter, the
context, the legialative history, and the exsoutive interpretation-of
the atatute. In the Cooper Co ration case, t:iae Bupreme Court de-

I THS paress afly perscn” did not include the
soverelign, stating that

"Without beyond the words of the sesction, the

use of th?ﬁm ‘any person’ 1s insufficient to

Slusion 1s supporced by the Cact that if the pun-

clusion is a0 -

pose was to include the United States, 'the om

%muting of speech would have led' to its mention
neme .,

In the most recent case of United States v. United Mine
Workers of America, 67 3.-Ct. 677 (19%7), thé question ol the ap-
Norrie- Aot was raised. Speaking for

the Court, Mr. Chief Justice Vinson stated that

“here is an cld and well-lnown rule that statutes which
wﬂl terms divest preexisting ts or privileges
not be spplied to sovereign without express

words to that effect. It has been stated, in cases in
which there were extranecus and affirmative reasons for
believing that the sovereign should also be deemed sub-
Ject to & restrictive statute, that this rule was a mile
of the sonstruction only. that msy be true, the
rule has been invoked succes in cases 80 closely
similar to the sont cme, and statement of the rule
in those cases been 30 explicit, that we are inclined
to&ycitmnhw t here, 88 was not rent
of rle which se cases reiterated; and, with
konowledge of that rule, Congress would not, in writ
(Languags) to that affect! If 1+ agtualis intended to 0
ec

mlﬂ Govermment in all omn?%
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It was held, therefore, that the Forris-Laluardia Aot did not spply
to the govermment.

Ifomemd&ntmlmarth:mmmmrkem
a

case, quoted above, it t be ASBURD

Court might hold that Seotian 605 of the Commmications Act dces

not y to the Federal government, If it ahould follow the Nerdone
cese 1t-would, in all probability, do so in the narrow

of wire-t;%mg due to the problem of civil liberties. As pointed
out in 3Jectlon II sbove, however, the question of civil liberties
should not arise in our proposed legislation as the rights of
American citizens are not at stake.

1f one follows the comstruction alds of the Cooper c@p—:
oration case one would find that the mior purpose
ons Act, In the words of the Na decision,

"was the transfer of jurisdiction over wire and redio
cospnmication to the ne}ly constituted Federal Com-
mmtcations Conmission.

The purpose and subjcct matter were basically to re-emsct the pro-
vialons of the Ralio Act of 1 80 as to it appliocadble to wire
meesages. A v identie. sion to Seotion 605 appeared
in the Radio Aet of 1027, under och the deeision in the scase of
Olmssesd v. U. 3., 277, U. 8. 438, held that evidence meoured by
u:lm-ta{pm% was sdmisseble at common lew despite the faot that a
state statute made wim-tappiﬁ a orlme. The Court in the Nardone
case points out that "we are without contemporary legislati¥é — — -
history relevant to the 8 of the statute in question." There-
fore, consldering Seotion we are without the eonstruction ald
of legislative history. The exsoutive interpretation of the statute
was obvicusly that eppropriate Poderal suthorities should be -
allowed to tap wires for the detection of orime. Thus it is neces-
sary to emphasige %ain the fact that Section 605 was deemed to in-
clude the ermment only because of the problem of oivil liberties,
and that is not a question shioh should arise under the pro-
posed amendments I¥ they are properly framed.

A further goint should be mentioned, that Article 26 of

the International Telecommmlcation Convention of Medrid (1332),

to which the Unlted States became a party signatory in 1934,
if1cally reserves to the contract govermments the right to

:.? the tranm:sicén mgf & privago telegram or radig;tggggrm or

lephone comminica might appear dangerous

safety of the state, The Intematiam? Telecomamication Convention

s at Atlantic 013 Now Jermey on 2 October 19#’} which will

abmgate and replace i prior canventlons when rat iod, contains

the following language in Artlcle 29;

"l. Menbers and Associste Members ressrve the right
to stop the transmission of any private telegram which may
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sppesar dagggroua to the security of the state or con-
trary to ir laws, to public order or to decensy,
provided that they immediately notify the offies of
origin of the stoppage of any such telegram or any
part thereof, except when such notification may appear
dangerous to the security of the state.

">, Members and Assoclate Members also reserve
the right to eut off any private telsphone or tele-
graph communication which mey sppear dangerous to the
security of the state or contrary to thelr laws, to
publie order or to decency." |

Article 32 on Secrecy of Telecommmunicaticns further provides:

"1. Members and Associate Members agree to take
all possible measures, compatible with the system of
telecommmication use&, with a view to ensuring the
segrecy of international correspondence.

"s, Nevertheless, they reserve the right to comw
municste such correspondence to the competent asuthori-
ties, in order to ensure the application of their in-
ternal lews or the executlon of intermationsal eonven-
tions to which they are parties,”

These provisions elearly presuppose that all communiceted
information 1s available to government sgeneies. Possibly the
langusge 1n Artisle 40 of the 1947 Convention has further bearing
on this questlon:

"Members snd Assoclate Members reserve for them-
selves, for the private operating sgencles regognized by
them and for other agencles duly authorlged to do =o -
the right to make speeclal arrengements on telecomnuniea—
tion matters which do not consern Members and Asgoclate
Members in genseral. Such arrangements, however, shall
not be in conflict with the terms of this Convention or
of the Regulations annexed thereto, so far as concerns
the harmful interference which their onerstion might be
1ikely to cause to the radio serviees or other countries.”

v

Referense is made to the letter dated 23 June 1047, to
the Director of the Buresu of the Budget, Mr. Jemes E. Webb, from
Mr. Douglas W. MoGregor, The Assistant to the Attorney Gemersal. .n
it a proposed statutory text 1s suggested which will amend Ssctlon
605 in interest of national security, by grantlng exceptlons
to this section to the Military Intelligemce Division of ths
Department of the Armmy, the Office of Meval Intelligence, and the
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Pederal Buresu of Inves tion. Insofar as this proposal would

pormit these Loa gartieula.rly the P.B,I., to mgag_in
wire-tapping 1 run intc the legislative dirficulties :
dicated above. If' 11-.; 86 is to-assist commmication intel.
ligence, then it might woll to re-phrase it to limit it to

measages from forelgn sources. If such a suggestion is ted,
the Federel Buresu of Invutisatim :hauld be rr:qt’.bo
text and the mm Inte 3 would also
solve any future & t arin in commestion with the
nonitoring agtivities of the l"orem Broadoast Information Branch.

It is felt, however, insofer as the Central Intelligence
Agenoy is concerned, ’ that a pmferahlo text would inolude an
appropriate - ‘definition ef "fore government' (sush ss is included
in the lavy-sponsored 5-1019) would alsc conialn language to
safeguard the teleccommunicsation companies.

A desirsble text would real substantially as follows:

"Provided further, That in the interesti of natlonal
s8TUrILy, Whid Ssction ahsll noi apply to the inter-
eepilon, roceipt, or utilizatiom by, or the furniashing
to a department or agency of the :.miwd Jtates Govern-
ch is expressly des ted by the President to
age in commmunication Intelligencs sctivities for the
tod States, of the contents of any commmnication, by
wire or radlo, of sny foreign govermment.

"The term 'fore govermment' as used herslin shall be
conatrued to include in its meaning any perscn or per-
sona wting or purporting to asi for or on behall ol any
fastion deparimant, agency, buresu, or military
force af*‘ or wi%hin & foreign ¢ountry, or for or on be-
halfl of any government or Sny person or persicns pur-

to aot as & government within a forelgn comt.ry »
whether or not such govermment is recognized by the
United Statea.”
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